































































































LAND USE COMMITTEE MINUTES
Council of the County of Maui

May 9, 2005

COUNCILMEMBER KANE: Thank you, Chair. Are there going to be efforts to remove alien species
out of there that potentially destabilize the area from the natural habitat, indigenous, endemic
species growing within there?

MR. BONAR: Potentially. We’'ve agreed to work together on those things but aren’t committed to
actually doing it. It’s a, it’s a, we’re looking at it from a positive point of, let’s see what we can
be done, let’s see what can be done. Let’s see what other partners we can bring in. You know,
we’ve had some preliminary discussions with the Native Hawaii Plant Society and the wetlands
reserve program folks of, you know, what might be available to help do some of that, that
restoration of a more natural native system there.

COUNCILMEMBER KANE: Do you allow groups to come in, with your permission, obviously, to
come in and the landowners or you’re going to be the landowners. You folks would allow
groups that would want to come in to restore that area?

MR. BONAR: Okay, they, the, we would not be the landowners. I mean, under the current conditions
easement. And that’s a permission that the landowner has to give. We would work with the
landowner. If, the only time we would get involved is just getting, being notified of this to
assure that whatever the group’s going to do is not going to diminish the conservation values.

COUNCILMEMBER KANE: Thank you, Chair. Thank you.

CHAIR CARROLL: Ms. Johnson.

COUNCILMEMBER JOHNSON: Again, the landowner is Mr. Spencer or would it be the
homeowners’ association?

MR. BONAR: The homeowners’ association is what we anticipate. I mean, right at the moment, I
believe it’s still Mr. Spencer. But his intent as expressed to us is to turn it over to the

homeowners’ association.

COUNCILMEMBER JOHNSON: Okay, and so then any liability or any other issues with regard to the
maintenance or responsibility for that easement would fall between you as the--

MR. BONAR: Enforcer.

COUNCILMEMBER JOHNSON: --other party that’s in control of that easement as well as the
underlying landowner?

MR. BONAR: Correct, our job would be to enforce the things that are specified in the easement.

COUNCILMEMBER JOHNSON: Thank you.
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CHAIR CARROLL: Thank you, Ms. Johnson. Any further questions for Mr. Bonar? Oh, I'm sorry.
Ms. Anderson.

COUNCILMEMBER ANDERSON: Has the property been assessed for tax purposes?
MR. BONAR: Idon’t know.

COUNCILMEMBER ANDERSON: Are you--

MR. BONAR: I mean, that, that’s, we don’t do that. That’s a landowner’s responsibility.

COUNCILMEMBER ANDERSON: But in giving this easement as to your organization, the landowner
will be receiving a tax benefit--

MR. BONAR: Potentially.
COUNCILMEMBER ANDERSON: --based on the appraised value of the property, I’'m assuming.

MR. BONAR: Typically what happens is there’s an evaluation before and after. You know, what the
fair market value of the property is without any of the easement restrictions on it. And then what
the value would be with easement restriction easements on it.

COUNCILMEMBER ANDERSON: Would it be difficult to get someone from your office to fax over a
copy of that easement agreement?

MR. BONAR: As I said, that’s not my . . . I can’t do that. That’s not my permission. It has to come
from the landowner themselves. I don’t have the right to do that until it’s, until we validated this
easement here. Until it’s been signed and we go to recording.

COUNCILMEMBER ANDERSON: Mr. Chairman, I think it’s important that we see
what . .. (CHANGE TAPE) ... As I said, I have a real difficult time restricting uses on our
shoreline because it’s public. And it may not be a rational or feasible thing for us to request that
this area be open for camping right now, but 10 years, 20 years, 100 years down the road, we
may need to have this shoreline area open for camping. And this whole area was designated
open space by the Council. So I think it’s our responsibility to see that whatever uses this land is
put to in the future are not restricted for the public. And, you know, I don’t, I'm sorry that I have
this objection because overall this is a really well thought out project. It has immense
community support, and, and I like what he’s doing. I think it’s commendable, given the fact
that he bought open space land. He took a big risk. But he was willing to work with the
community. He’s doing some good things for the community as a whole. And I want some
assurances that this land, this shorefront land is not going to be, you know, turned over to the
exclusive use of windsurfers, who are primarily not our resident population, and that, you know,
in 10 years down the road, 20 years, 100 years down the road, we still have the option to, you
know, access this shorefront property for the residents of Maui County. And if that means
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families who want to go camping, then so be it. So is there any possibility that the owner would
be willing to take that restriction? I'm assuming that this easement is in perpetuity.

CHAIR CARROLL: Ms. Anderson. Ms. Anderson.
MR. BONAR: Correct--

CHAIR CARROLL: One moment. First of all, Mr. Bonar is on the podium, do you have any more
questions for him?

COUNCILMEMBER ANDERSON: No, thank you.

CHAIR CARROLL: Before we proceed to someone else?
COUNCILMEMBER ANDERSON: Thank you, Mr. Bonar.

CHAIR CARROLL: Thank you. Could the applicant please come forward?

MR. SPENCER: I appreciate your comment about the fact that the County designated the land open
space, and I trust you're referring to the community plan. There’s actually two oceanfront
parcels that I'm giving up my right to that are not open space in the community plan. They’re
Single Family in the Community Plan. They’re zoned R-3 and they’re Urban by the State, and
those are two, the two primary parcels of this whole component that I'm giving up my right to.
So I just wanted to make sure that that was understood. That it, that these are, that this is single
family properties on the beach area that I'm giving up my right to and stepping away from.

Regarding the, the conservation . . . oh, you asked the question about if I was willing to remove
that condition from the conservation easement, and the answer is I'm not. And that is with the
full support of the community of Spreckelsville and everybody who lives in the area. I can’t
think of anyone there that would encourage and want that to take place. The beach area is, will
be open to, to anyone who wants to come and use it, and it’s used daylight to daybreak by
everybody from fishermen to beach goers to windsurfers and everyone else in between.

I guess I would just say, the other point was regarding the provision providing the conservation
easement. If the Committee so inclined, I would hope that they would move it out of Committee
today and we will get you a copy of the conservation easement in the next few days. I will
personally make sure that they’re hand-delivered to Council Services, full copies for everybody.
And, and then you’ll have the opportunity to review it and make any comments between now
and first reading.

CHAIR CARROLL: Thank you.

COUNCILMEMBER ANDERSON: Thank you very much, Mr. Spencer. You know, I appreciate that
you're giving up these two shore, shorefront parcels; however, they’re in a dune system, and
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there’s a 150-foot setback. It’s questionable how much could be built on these parcels anyway.
So I appreciate your willingness to share the agreement, because I do think it’s part and parcel of
this whole Change in Zoning and Community Plan Amendment that you’re requesting. And I
think it’s, you know, to make an informed decision, we need to know what the future disposition
of this land is going to be, according to your easement. So I appreciate that. Thank you.

CHAIR CARROLL: Thank you. One moment. Ms. Johnson.

COUNCILMEMBER JOHNSON: Yes, along with Ms. Anderson’s question, with regard to the PASH
decision, which permits native gathering rights, it’s my understanding that any easement or
anything that’s filed would not be able to restrict that particular legislation. Am I correct?

MR. SPENCER: That is a 100 percent correct.
COUNCILMEMBER JOHNSON: Okay, thank you very much.

CHAIR CARROLL: Any questions for the applicant, while I have him at the podium? If not, thank
you. Members, I think we have covered just about everything on this application that I can think
of and that I have before me at this moment in time. Are there any further questions for any of
the, the, either the Planning Department or the applicant? Ms. Anderson.

COUNCILMEMBER ANDERSON: I don’t know about other Members, but I do have a problem with
this wall, and I’d like to know from the applicant’s or rather the inter..., the intervenor’s attorney.
Apparently, this is, this is the one issue that they're willing to, they’re willing to withdraw their
intervention if they can get this wall. And I'd just like some clarification on that because I know
that whatever conditions we put on the zoning, once it goes to the Planning Commission, they’re
going to be held to these conditions in their SMA discussion.

CHAIR CARROLL: If there’s no objections, we’ll call Mr. Hall to the podium.

COUNCIL MEMBERS: No objections.

CHAIR CARROLL: Mr. Hall. Identify yourself, please.

MR. HALL: Yes, my name is Isaac Hall.

CHAIR CARROLL: Ms. Anderson.

COUNCILMEMBER ANDERSON: Mr. Hall, could you give us some clear understanding of why this
wall is necessary. The roadway, Laulea Place is only used by, currently used by residents who
live on the street. There’s no parking. And it was told to us at the site inspection that the wall is

for privacy and safety reasons. So I really don’t understand that because from the layout, the
priv..., privacy that they’re asking for is from the one, two, three, four, five, six lots. Or really
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only five lots that are going to be on the mauka side of this road. Is that what they want privacy
from?

MR. HALL: It’s a buffer between the old, older residents that exist there and the new development, and,
as it was stated before because of the safety issues that were raised, if the County says that
Laulea Place is too narrow for the wall, then the developer is going to construct the wall just
inside the lot so there’s no question about it being, it won’t interfere with any use of the roadway
itself. Other than that, I'm not sure why the Council would be concerned about a wall. There are
walls built everywhere. Any owner has a right to build a wall. It’s not too high. It’s not being
built to exclude--

COUNCILMEMBER ANDERSON: Mr. Hall, excuse me.
MR. HALL: It’s not being--
CHAIR CARROLL: Ms. Anderson.

COUNCILMEMBER ANDERSON: I'm asking you a question, and I think he’s answered it. And I'd
like to redirect the question to get more specific because he didn’t answer my question. I want to
know, you know, first of all, the wall being . . . is the wall going to be on the makai side of the
road or the mauka side of the road?

MR. HALL: It’s going to be on the mauka side of Laulea Place, if the County will allow it to be there.
If the County, through the review by the Police Department or the Fire Department, believes that
the right-of-way is not wide enough to allow the wall to be built within the right-of-way, our
agreement provides that it’ll be built just on the other side within the lots that are being
subdivided by Mr. Spencer.

COUNCILMEMBER ANDERSON: So then--
MR. HALL: So it won’t interfere with any County function.

COUNCILMEMBER ANDERSON: So what the wall will do is provide a visual buffer from the makai
properties to the mauka properties? In other words, it’s not, I find it really strange because
you’re, you're basically segregating the new subdivision from the makai properties, the older
housing.

MR. HALL: Idon’t know, I've, I've . . . it’s very common for me in representing intervenors to build
buffers in the settlement agreements. I’ve done it over and over again. It’s been done in Maui
Meadows with 670. It’s been done everywhere where there’s an existing development and they
want a buffer between them and the new development. I don’t, I don’t find this strange.
Sometimes it’s done with vegetation. Sometimes it’s done with a fence. Sometimes it’s done
with a wall. This is, this is what it is. It’s to provide a buffer between an existing community
and a new community--
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COUNCILMEMBER ANDERSON: So it’s just a buffer? It’s not a privacy or a safety issue for the
residents?

MR. HALL: No, I think it is, it is, it’s a buffer. It provides separation between the old community and
the new community coming in, and some people have expressed it as being a safety issue, a
privacy issue. It’s a buffer.

COUNCILMEMBER ANDERSON: Thank you very much.

CHAIR CARROLL: Thank you. While I have Mr. Hall here, Mr. Kane.

COUNCILMEMBER KANE: Thank you, Mr. Chair. Mr. Hall, how tall are you?

MR. HALL: Six, six feet.

COUNCILMEMBER KANE: You're six feet?

MR. HALL: Yes.

COUNCILMEMBER KANE: So the wall will be a total of half of your body, as a soil barrier or a
berm, and the other three feet will be the upper half, the blue part up?

MR. HALL: Close enough, yeah. Close enough. I know what you’re getting at.

COUNCILMEMBER KANE: Yeah, I, it’s just so we have a feel of what we’re talking about. A total of
a six-foot buffer. SoIjust...thank you. Thank you, Mr.--

CHAIR CARROLL: Any further questions for Mr. Hall? Mr. Mateo.

COUNCILMEMBER MATEO: Chairman, thank you. Mr. Hall, earlier we had Police, the Police
representative here.

MR. HALL.: Yes.

COUNCILMEMBER MATEO: And she made a reference to her own observation that, that the wall is
really not a safety issue relative to the prevention of crime, et cetera, and because of obstruction.
Would you like to comment on the comments that the officer made regarding whether or not you
representing the homeowners and she, who works for the law enforcement, has a difference of
opinion between the benefit of a wall?

MR. HALL: Yeah, I, I don’t think that the Police officer really had even looked at the kind of wall

we’re talking about building and knew where it was or what its function was. In other words,
there, there’s no way that somebody is going to drive behind or a Police officer is going to get
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any benefit of being behind that wall on the Spencer subdivision side, which I think she was
presupposing that she would be able to do. But she wouldn’t be able to do that. So she’d really
didn’t have the benefit of knowing anything about the wall when she made her comments. But,
again, I think the primary function of this wall is a buffer, a privacy buffer and to, between these
two communities. One old, one new one. It does have it’s, some safety function, but it’s most
important function for these people is the privacy function.

COUNCILMEMBER MATEO: Okay, so obviously, Mr. Hall, you don’t see it as any opportunity for
having crime occur within that fenced in area?

MR. HALL: I, in my ... I’m not, I'm not, I’ve been, have not been trained in, as she’s been trained, but
I don’t think, as she’s suggested that it’s going to induce criminal activity. I don’t think that’s
going to happen at all.

COUNCILMEMBER MATEO: Okay, and I guess, as not being trained, that is just an assumption on
your part?

MR. HALL: Yeah, and I think she was--
COUNCILMEMBER MATEO: Thank you very much.
MR. HALL: --making many more assumptions than I was because she hadn’t even seen the wall.

CHAIR CARROLL: Thank you. While I have Mr. Hall up here, any further questions for Mr. Hall? If
not, thank you, Mr. Hall.

MR. HALL: Thank you.

CHAIR CARROLL: All right, Members, any further questions before the Chair makes a
recommendation?

COUNCILMEMBER KANE: Your recommendation, Chair.

CHAIR CARROLL: We have two bills before us. On the first bill, the Chair will entertain a motion to
recommend passage on first reading “A Bill for an Ordinance to Amend the Wailuku-Kahului
Community Plan and Land Use Map from Single-Family to Open Space, to Open Space to
Rural, and to Open Space to Public/Quasi-Public for property . . . rural subdivision situated at
Spreckelsville, Maui, Hawaii”.

COUNCILMEMBER JOHNSON: So moved.

VICE-CHAIR PONTANILLA: Second.
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CHAIR CARROLL: It’s been moved by Ms. Johnson, seconded by Mr. Pontanilla. Discussion?
Ms. Johnson.

COUNCILMEMBER JOHNSON: No, I think that what is being done here today has really taken place
over many, many months. Probably more than a year, and I really think that because this is
something that the community supports, I think that it has been very well thought out.
Mr. Spencer has been, from the very first time that he came into my office and actually proposed
this, I think he took to heart the comments that were made by myself as whether, as well as
others, that the first thing you do is you go to the community and you find out what it is that they
want. You address their concerns so that what you’re coming forward with is something that is
supported by the community and has as many of their concerns addressed as possible. And I
think that’s what he’s done, and I do support the concept. I wish that we had had our transfer of
development rights in place when this was going forward because I think it would have also
cleared up many of these issues. But I do support this and the concept. And the novel approach
of actually listening to the community when you’re coming forward was something. So I
applaud the applicant for this, and I applaud the community for also expressing what they really
want. So this has been, I think, a win-win for everyone. Thank you.

CHAIR CARROLL: Thank you. Any further discussion? Hearing none . . . oh, excuse me. I'm sorry,
Mr. Kane. Mr. Kane.

COUNCILMEMBER KANE: Thank you, Chair. Just very briefly, I want to thank Mr. Spencer for
coming forward with this project, and I think what he’s demonstrated is hopefully what we can
get from more developers out there. He, I think, from day one has been trying to meet with us to
keep us abreast of what he’s trying to accomplish in this area. And he’s taken a piece of property
that has a lot of challenges, especially because it’s up on the shoreline. And because it has
potential wetland areas, and because it has sand dunes and things that are significant to a lot of
people in the community. And he’s tried to do what he could. It also impacts what we view as a
very important component of our community. That’s the Kaunoa Senior Service Center. And I
think that’s another component that he’s thought of and has gotten feedback and positive. And
I’m glad that he’s worked with the existing folks over, up in Spreckelsville and worked towards
trying to accommodate everybody’s needs. Ideally, and I don’t want to take away any thunder or
potential thunder from Mr. Mateo, but ideally, it may have been better to consider a different
placement of the park because the park could have been more better utilized up towards the
shoreline. You know, up where Lot 20 is. In that area and kind of incorporated it somehow
where the park could have been moved in an area where everybody could have enjoyed that park
and tie it in to a beach experience. But, you know, we could do that all day and, you know, make
things, refine it better and better, so at some point we had to make a decision.

Overall, I'm very, I'm, I’'m very happy to support this project. I think we rarely find the State is
going to complete their improvements prior to a project coming in. This is another example I
think of where Mr. Spencer has fortunately got some timing done. He got some time, good
timing with the State, and he’s going to be working with them. It’s going to be cheaper for both
of them, as well as it just works out because it’s going to happen prior to their project being
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completed. And, again, because of the component of Kaunoa Senior Center and our work there
towards some expansion, I think this is going to tie in nicely with that expansion process. So,
overall, I want to thank Mr. Spencer for doing what he’s been doing and keep going and I wish
him success. And I’ll be supporting, Mr. Chair. Thank you.

CHAIR CARROLL: Thank you, Mr. Kane. Mr. Pontanilla.

VICE-CHAIR PONTANILLA: Thank you, Chair. You know, although I second this thing, I'm going to
be supporting this particular project. Mr. Spencer has been very open with us, kept us in the
loop. He worked with the community. You know, you’ll notice today that you didn’t have any
testifier testifying against the project. So you know that Mr. Spencer did his homework. I'm
glad to see that he’s going to create all this open space, as well as providing some conservation
lands at this location. It’s going to be a win-win situation, not only for the local fishermen, but
also the people that utilize the beach, including the windsurfers. So, and I think one of the areas
that I really, you know, appreciate Mr. Spencer doing is creating that or providing to the Kaunoa
Senior Center that one-acre piece of land where it’s going to be adjacent to the wellness building.
So with that added space, 1 know that the wellness center will be well received, as well as the,
we’re very grateful as far as the one acre that’s being donated to the County. So, Mr. Chair,
thank you.

CHAIR CARROLL: Thank you. Mr. Molina.

COUNCILMEMBER MOLINA: Yeah, thank you, Chairman. I'm happy to support the motion on the
floor. 1 wish we lived in a perfect world where all developers could do what Mr. Spencer is
doing. But I realize we don’t live in a perfect world, so what he is, his generosity stands out in
terms of the properties that he wants to have zoned Open Space. He’s looking at down zoning
some of these properties. In essence, he could have done more development if he chose to do so.
And I appreciate Mr. Spencer being very open with the community, working with all segments,
and that he continue that openness with the community in working to address this concern
regarding the wall that some Members have expressed. But, other than that, I believe
Mr. Spencer has done an outstanding job in making people aware of this project that I think will
be very well accepted by many members of the community. Thank you.

CHAIR CARROLL: Thank you, Mr. Molina. Further discussion? Hearing none, motion on the floor.
All those in favor of the motion, signify by saying aye.

COUNCIL MEMBERS: Aye.

CHAIR CARROLL: Opposed. Motion carried.
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VOTE: AYES: Councilmembers Anderson, Johnson, Kane, Mateo, Molina,
Tavares, Vice-Chair Pontanilla, and Chair Carroll.
NOES: None.
EXC.: Councilmember Hokama.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED
ACTION:  Recommending FIRST READING of revised proposed bill.

CHAIR CARROLL: Thank you. We have one more. A bill. The Chair will now entertain a motion to
recommend passage on first reading of the revised proposed bill entitled “A Bill for an
Ordinance to Change Zoning from R-3 Residential District to OS-Z Open Space District, from
R-3 Residential District to RU-0.5 Rural District, and from R-3 Residential District to P-1
Public/Quasi-Public District (Conditional Zoning) for Property Situated at Spreckelsville, Maui,
Hawaii”.

COUNCILMEMBER JOHNSON: So moved

VICE-CHAIR PONTANILLA: Second.

CHAIR CARROLL: And on this one, excuse me. And the filing of County Communication No. 05-110
to be included in that motion.

COUNCILMEMBER JOHNSON: Yes, Mr. Chair, it’s included.
CHAIR CARROLL: Thank you. Discussion? Ms. Johnson.

COUNCILMEMBER JOHNSON: No further discussion. I think that the Members have made their
comments, and I certainly do support this change. Thank you.

CHAIR CARROLL: Any further discussion? Hearing none. ..
COUNCILMEMBER ANDERSON: Mr. Chair.

CHAIR CARROLL: Oh, I'm sorry, Ms. Anderson. You’re too far down there to my left. Proceed.
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COUNCILMEMBER ANDERSON: I'm down in your neighborhood. I know what it’s like to get
ignored every now and then. You know, I do have concerns about this, Mr. Chairman, basically
because I think that we need to keep our shoreline as a trust asset for the future. And I hate to
see any restriction put on our shoreline. And I, I am eager to see the easement agreement with
Maui Coastal Land Trust. But I have to say that I think the community is lucky that we have
found somebody like, or that Mr. Spencer has found us and has been willing to listen to the
community. I know we had this all designated as Open Space, and, unfortunately, we didn’t put
the money with it to buy it. But Mr. Spencer has put his money where his mouth is. And he has
set aside a good portion of this land for the public’s use. And I'm sure that in the future there
will be many, many generations that will benefit from his decision today. So I'm happy to
support this with reservations. I do want to see this easement agreement. Not that we would
have any choice otherwise, but just out of principle. I really have a problem with the wall
because I think it segregates people. I don’t think it’s going to serve the purpose that we’ve been
told that it’s meant to serve, and, you know, any, any walls from State highway to the shoreline
are not supposed to be more than four feet tall. That’s according to the Coastal Zone
Management Act. So I have a problem with the wall, and I have a problem with the no camping
on this conservation lot, shoreline lot because I think it’s, it’s something that we may want to be
able to use in the future as Maui County grows. But, aside from that, I really appreciate
Mr. Spencer’s efforts. I know he’s put a lot of time and effort and money getting to this point, so
I’m happy to support the proposal.

CHAIR CARROLL: Thank you. Any further discussion? Hearing none, all those supporting the
motion, signify by saying aye.

COUNCIL MEMBERS: Aye.

CHAIR CARROLL: Opposed? Motion carried unanimously.

VOTE: AYES: Councilmembers Anderson, Johnson, Kane, Mateo, Molina,
Tavares, Vice-Chair Pontanilla, and Chair Carroll.
NOES: None.
EXC.: Councilmember Hokama.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED

ACTION: Recommending FIRST READING of revised proposed bill,
RECORDATION of unilateral agreement, and FILING of communication.
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CHAIR CARROLL: Members, thank you very much for attending on this off-weekday. And to the
members of the public and all those participating, thank you for joining us. This meeting of the
Land Use Committee of May 9, 2005 stands adjourned. . . .(gavel). ..

ADJOURN: 3:14 p.m.

APPROVED:

[Iolens(inei?”

ROBERT CARROLL, Chair
Land Use Committee

lu:min:050509:jio Transcribed by: Jan Inouye-Ogata
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